UNITED STATESOF AMERICA
BEFORE THE NATIONAL LABOR RELATIONSBOARD

REGION 32
(Clovis, Cdifornia)
MESCOR, INC. and SIERRA MOUNTAIN
ELECTRIC CO,, INC. db/aALL CITY
ELECTRIC
Joint Employers
And Case 32-RC-5227

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL
UNION 100, AFL-CIO

Petitioner

DECISION AND ORDER

Mescor, Inc., and Sierra Mountain Electric Co., d/b/a All City Electric, herein
cdled the Joint Employers, are related businesses with their principa place of business
located in Diamond Springs, Cdifornia. All City Electric is engaged in the business of
electricd contracting. Internationa Brotherhood of Electrica Workers, Loca Union
100, AFL-CIO, herein cdled the Petitioner, filed a petition with the National Labor
Redations Board, herein called the Board, seeking to represent a unit, herein caled the
Unit, condsting of dl full-time and regular part-time dectricians and eectrician
helpers, including technicians, mechanics 2, mechanics 1, and helpers, employed by the
Joint Employersin Fresno, Madera, Kings, and Tulare counties, excluding office

clerica employees, guards and genera foremen, foremen, and supervisors as defined in



the Nationa Labor Relaions Act, herein caled the Act. A hearing officer of the Board
held a hearing in this matter.

The Joint Employers contend that the ingtant petition should be dismissed
because of the imminent cessation of the only congtruction project involving the Joint
Employers within the geographica scope of the Unit, and because the current
employees at the congtruction project do not have a reasonable expectation of future
employment. Asdiscussed below, | have concluded that the record evidence supports
the Joint Employers contentions. 1, therefore, find thet the instant petition should be
dismissed. To provide a context for my discussion of theissues, | will first briefly
describe the nature of the work performed by All City Electric at the only construction
project thet it currently has that is located insde the geographical scope of the Unit
sought by the Petitioner. Then | will discuss the status of that construction project
relative to the scheduled completion date for the project and the employment status of
the All City Electric employees after the congtruction project is completed. Findly, |
will present the facts and reasoning that supports my conclusonsin this matter.

THE FACTS

At the time of the hearing, All City Electric was engaged asthe ectricd
subcontractor at aremodeling project known as the Winco Foods Project located in
Clovis, Cdifornia. The project essentidly involves the demolition and remodeling of
the interior of an existing building in order to open for business as a Winco Foods Store,
alarge grocery ore chain. All City Electric is respongble for al of the dectric

ingalation work on the project.

1
brief.

The parties gave oral arguments at the end of the hearing, and neither party filed a post-hearing



The Winco Foods Project started in about October 2003, and is scheduled to be
completed on or before April 28, 2004. The completion date represents the date when
the generd contractor must surrender the building to the storeowner. All City Electric
has completed approximately 85 percent of the electrica work that it was contracted to
provide at the project and, according to Michagl Meschi, the owner and CEO of the
Joint Employers, All City Electric must finish itswork at the project by April 28" In
this regard, the evidence shows that All City has not requested any extension of time to
complete any part of its electrica work at the project and that it is extremely rare for
genera contractorsto grant extensions to subcontractors that are beyond the genera
contractor’ s deadline for completing the project.? According to the evidence presented
at the hearing, as of the date of the hearing, the entire Winco Foods Project was on
schedule to be completed on or before April 28, 2004.

There are gpproximately 28 All City Electric employees working a the Winco
Foods Project.® According to Michagl Meschi, dl of the project employees are
temporary employees, and they will al be terminated upon completion of the project.

Meschi testified that All City Electric generdly terminates dl of itsfidd dectricians

2 At the hearing, the Petitioner offered testimony from an employee of All City Electric that

purportedly establishesthat All City Electric requested an extension of time to complete its part of the
project. According to the employee he saw anote on a scratch pad in the general contractor’ strailer that
was supposedly prepared by the All City Electric field manager. The date and circumstances of this
incident were not disclosed, nor did the witness explain why he believes the note was prepared by the
field manager. The note allegedly read, “ All City asking for extension”, however, the witness never

asked the field manager about the note. Thus, it is evident that the withess was merely speculating about
the meaning of the note and his testimony is insufficient to establish that the note related to an “extension
of time” versus for example arequest for “extension rings” or “extension boxes’. The witness' testimony
isalso insufficient to establish that the note was even prepared by All City Electric. Inany event, his
testimony fails to rebut the documentary and testimonial evidence presented at the hearing that All City
Electric will completeits part of the work at the Winco Foods Project by April 28, 2004.

3 Mescor, Inc. technically employs all of the Joint Employer’ employees and it supplies
employeesto All City Electric. It also provides payroll servicesto All City Electric.



upon completion of a project, unless there is another project in the area and there are
positions available. He aso testified that, on occasion, All City Electric might offer
exceptionally skilled eectricians opportunitiesto travel to jobsites located avay from
the areawhere they live. The frequency of this occurrence was not established, but All
City Electric generdly avoids making such offersto its dectricians because the
company incurs the cogt of paying for the employees lodging. Meschi testified that Al
City Electric isonly willing to incur these costs when they cannot find local eectricians
with the necessary skill level to accomplish the particular job tasks. Thus it isthe
company’s practice to hire temporary employees who live in the areawhere the
particular project is located.

According to Meschi, none of the dectricians at the Winco Foods Project will be
retained after the project is completed because the company has no other projectsin the
area, nor, is the company bidding on any projectsin the geographica scope of the Unit.*
Infact, snce 1992, All City Electric has only worked on three projectsin the
geographical scope of the Unit, not including the Winco Foods Project, and the last time

it did so wasin 1995.°

4 The scope of the Unit corresponds to the counties |ocated within the jurisdictional boundaries of

the Petitioner.

° Meschi testified that All City Electric triesto limit its“marketing area’ to locations that are
within one and a half hours of Sacramento, California, because most of the company’ s field managers and
core employeesreside in and around the Sacramento areaand it is therefore logistically prohibitive to go
beyond that area. The company also performs work in the San Luis Obispo/Morro Bay area because one
of the project managers recently moved to San Luis Obispo. Thereisevidencethat, in the past, All City
Electric bid on jobs or performed work on projects that were located well beyond the company’s
“marketing area’. Meschi testified that All City Electric will occasionally take work beyond the
marketing areaif its field managers are willing to travel to the jobsitesand if it makes economic senseto
do so. Therecord evidence establishes, however, that the vast majority of projectsthat All City Electric
has performed since 1992 are generally located within its marketing area. Thus, there is no basisfor
finding that the Joint Employers have any plans to perform any work within the geographical scope of the
Unit in the foreseeabl e future.



ANALYSIS

It is clear under existing Board precedent that when an employer’ s operations
are scheduled to whally terminate within severa months of the date of the
representation hearing that no useful purpose is served by directing an eection. Davey
McKee Corporation, 308 NLRB 839 (1992); See Fish Engineering & Construction
Partners, Ltd., 308 NLRB 836 (1992).

In the instant case, the record evidence supports the Joint Employer’ s contention
that the Winco Foods Project will be completed, or substantially completed, by about
April 28, 2004, a which time dl of the dectricians will be terminated. Given that the
project is on schedule to be completed in about two months, and that All City Electric
has aready completed about 85 percent of its contracted work, thereis no basis for
proceeding to dection. In addition, All City Electric has no other ongoing congtruction
projects that would be covered by the petitioned for unit, and the Employer has no bids
pending for such work. Based on the foregoing, | conclude that it would serve no useful
purpose to conduct an dection at thistime. | shal, therefore, dismiss the petition in this
matter. However, should the petitioned-for unit remain in existence for a subgtantialy
longer period of time than is now anticipated or should the Joint Employers acquire
additiona congtruction projects within the geographical scope of the Unit covering the
classification of employees described in the petition, | will entertain amotion by the

Petitioner to reingtate the petition.

Respondent’ s Post-Hearing M ation to Re-open the Record

As stated above, | have concluded that the Petitioner did not present evidence a

the hearing that rebuts the Joint Employer’ s evidence that the entire Winco Foods



Project would be completed by April 28, 2004. On March 4, 2004, two days after the
hearing closed, the Petitioner sent two faxes to the Region. In these faxes, the Petitioner
requested that the record be re-opened o that it can have Sx employees testify
regarding the facts set forth in the written statements from these individuds that were
introduced into evidence in this case. Second, Petitioner dso Sates that it now has a
neutral expert withess who could testify regarding his assessment of how much work
remained to be done n the project and the likelihood that the project would be
completed by April 28, 2004. On March 5, 2004, the Petitioner faxed a letter to the
Region, which is purportedly from the neutral expert. The “expert’s’ letter is dated
March 5, 2004, and is under the letterhead of an entity called Indudtrid Electric Digital
Systems Group, Inc. This|etter, which is hearsay evidence, states that the author did a
walk through of the project and “briefly” looked at Six categories of eectrical work
being performed on the project. The letter gives the author’ s assessment of dectrica
work that has and has not yet been performed on the project. The author of the letter
concludes that the job is only 35%-40% complete and estimates that it would take a
work force of 15 to 18 good men a month to a month and a haf months to get the job
back on schedule. The letter does not state the date on which the author visited the
work dte, and the Union ‘s fax does not explain why it could not have secured and
presented such evidence a the hearing. | o note that there is no indication that the
Union faxed or otherwise served its“motion’ to re-open the record on the Employer.
Section 102.65 of the Boards Rules and Regulations addresses post- hearing
attempts to introduce additiona evidence. Pursuant to this rule, a party wishing to have

the record re-opened must serve its motion to re-open the record on the other partiesin



the case. Petitioner failed to do so. Furthermore, Section 102.65(e)(1) statesthat a
motion to re-open the record to admit additiona evidence must specify the error aleged
to require the re-opening of the record, the prejudice to the movant aleged to result
from such error, the additiona evidence sought to be adduced, the reasons why the
evidence was not presented previoudy, and what result it would require if the evidence
were adduced and credited. The Petitioner’ s submission does not provide the
information required under the Board' s rule for re-opening the record. | aso note that
Section 102.65(€)(1) states that only newly discovered evidence, or evidence that
should have been, but was not, admitted during the hearing, may be admitted into
evidence through are-opening of the record. Here, Petitioner has not established that its
“expert” testimony is newly discovered evidence that could not have been secured in
time to be presented at the hearing.® As the Petitioner’s submission does not meet the
criteria established by the Board for re-opening the record, | have concluded that the
record will not be re-opened and the Petitioner’ s motion to re-open the record is denied.
Even assuming thet the Petitioner’ s proffered evidence were made a part of the
record, | conclude that it would not change my decison inthiscase. Fird, | find that

the letter from the aleged neutral expert failsto rebut or even directly contradict the

6 Petitioner argues that it was wrongfully denied the opportunity to have the six employees testify

at the hearing, because the hearing officer told the Petitioner prior to the hearing that the testimony of the
employees was not necessary and that the Petitioner could introduce the written statements from those
employees. Under Section 102.65(e)(1), an otherwise properly filed motion for reconsideration may be
granted if the evidence at issue should have been admitted into evidence at the hearing. Even assuming,
but without finding, that the hearing officer’ s pre-hearing comments prevented Petitioner from presenting
these witnesses at the hearing, | conclude that Petitioner has still not met the requirements of Section
102.65(e)(1). Petitioner failed to include the information required in Section 102.65(e)(1) and failed to
serve the motion on the Employer. | also note that the written statements of the witnesses, though
hearsay, were admitted at the hearing without objection and are part of the record in this case. Moreover,
as explained below, | have concluded that the evidence presented by these witnesses does not support
Petitioner’s contentions and that even if the six withesses testified consistent with their written
statements, that testimony would not have changed my decision in thiscase. Therefore, Petitioner has not
established that it was prejudiced by any actionstaken by the hearing officer.



evidence introduced at the hearing that the Winco Foods Project will be completed on
April 28", The letter was written by an unidentified person whose credentias are not
disclosed, except for the author’ s self-serving conclusion that he/she “ specidize(s) in
these projects.” The author aso states that he/she performed a“walk thru” of the
project and “briefly” looked a various aspects of the construction work, on an
undisclosed date, and he/she concludes that the project was only about “ 35% to 40%
complete’. Based on these representations, it isimpossible to conclude that the “walk
thru” was performed: (1) during arelevant period of time; (2) in areiable manner;
and/or (3) by a person who is qualified to make the assessments included in the | etter.
Moreover, the author of the letter stated thet, as of adate not identified in the letter, the
Employer would need a crew of 15-18 good men, working a month to amonth and a
half to get the project back on schedule. According to the record, as of the date of the
hearing, the Employer had a crew of 28 employees working on the project. Therefore,
the opinion expressed in the letter is insufficient to establish that the project will not be

completed, or at least substantialy completed, by April 28, 2004.

Second, with regard to the six employee witnesses the Petitioner wishesto
present if the hearing were re-opened, | note that at the hearing, the Petitioner attempted
to establish that some of the employees of All City Electric were told that their
employment with All City Electric would continue after the Winco Foods Project was
completed. In thisregard, the Petitioner introduced testimony from an employee of All
City Electric that on January 21, 2004, when he was hired, he was informed by the field
manager that he could continue to work for All City Electric after the completion of the

project because the company had other local work and work out of the area. The



Petitioner aso introduced, without objection, hearsay evidence in the form of written
datements from five other All City Electric employees. In four of these satements, the
employees state that they were told that the company had future employment
opportunities available for each of them if they were willing to travel. According to the
gatements of the other two employees, they were asked, apparently when they were
fird interviewed or hired, whether they would be interested in working for the company
in the future, ether localy or outside the area. None of this*evidence” establishes that
any of these employees were actudly offered employment with All City Electric for the
period after the project is completed or that the employees accepted any future offer of
employment. The Union’s proffered evidence aso does not establish that the Employer
ever mentioned any specific projects or that the Employer has any additiond jobs lined
up within the Union’s geographical area. Thus the proffered evidenceis speculative,
and a most, would establish that All City Electric was Smply attempting to ascertain
who might be interested in working for the Employer if it secured new work in the area
or if it subsequently needed employees who would travel outsde the Union’'s
geographical areato other projects. Thus, even assuming that the employees testified
conggtent with their written statements, | find that the evidence would not establish thet
these employees had a reasonable expectation of future employment with All City
Electric within the geographica scope of the petitioned for Unit after the Winco Foods
Project was completed. As previoudly discussed, the record evidence demonsirates that
All City Electric does not have any other projects located in the geographica scope of

the petitioned for Unit, and it has no pending bidsin that area.



CONCLUSIONSAND FINDINGS

1 Pursuant to the provisions of Section 3(b) of the Act, the Board has
delegated its authority in this proceeding to the undersigned. The hearing officer’s
rulings made at the hearing are free from prgjudicia error and are hereby affirmed.

2. The parties stipulated, and | find, that Mescor, Inc., a Cdifornia
corporation with aprincipa place of businesslocated in Diamond Springs, Cdifornia, is
engaged in the business of employment leasing and development. Within the previous
12-month period, Mescor, Inc. has received gross revenue in excess of $50,000 from
sales of service directly to customers located outside the State of Cdifornia. Sierra
Mountain Electric Co., Inc. d/b/aAll City Electric, a California corporation with a
principa place of businesslocated in Diamond Springs, Cdifornia, is engaged in the
business of dectrical contracting. Within the previous 12-month period, All City
Electric has purchased in excess of $50,000 worth of materid directly from suppliers
located outside the State of Cdifornia

The parties further stipulated, and | find, that the Joint Employers are engaged in
commerce within the meaning of the Act and | find that it will effectuate the purposes
of the Act to assert jurisdiction herein.

3. The parties sipulated, and | find, that Petitioner is alabor organization
within the meaning of Section 2(5) of the Act.

4. A question affecting commerce exists concerning the representation of
certain employees of the Joint Employers within the meaning of Section 9(c)(1) and

Section 2(6) and (7) of the Act.
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5. The parties sipulated that the following employees of the Joint
Employers condtitute a unit gppropriate for the purpose of collective bargaining within
the meaning of Section 9(b) of the Act:

All full-time and regular part-time dectricians and electrician helpers,

including technicians, mechanics 2, mechanics 1, and helpers employed

by the Joint Employersin Fresno, Madera, Kings, and Tulare counties,

excluding office clerica employees, guards, genera foreman, foremen,

and supervisors as defined in the Act.”

ORDER
IT ISHEREBY ORDERED that the petition in the above-captioned matter be, and it
hereby is, dismissed.

RIGHT TO REQUEST REVIEW

Under the provisons of Section 102,67 of the Board's Rules and Regulations, a
request for review of this Decison may be filed with the Nationd Labor Relaions
Board, addressed to the Executive Secretary, 1099 14™ Street, N.W., Washington, DC
20570. Thisrequest must be received by the Board in Washington by March 26, 2004.

DATED AT Oakland, Cdiforniathis 12" day of March, 2004.

Alan B. Reichard,

Regiond Director

Nationa Labor Rdlations Board
Region 32

1301 Clay Street, Suite 300N
Oakland, Cdlifornia 94612-5211

32-1274

347-8020-6000

! Because | am dismissing the petition in this case, | findit unnecessary to decide whether the

petitioned for unit is an appropriate unit pursuant to the Board’ s decision inBasha's, Inc. 337 NLRB 710
(2002).
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